IN THE UNITED STATES DISTRlCT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION
Plaintiffs WL, RC, MJ, CM, and HH on
behalf of themselves and all others
similarly situated, and Protection and
Advocacy for People with Disabilities, Inc.,
a South Carolina non-profit corporation,
Plaintiffs,
vs.
Mark W. Binkley in his official capacity as
the Interim Director of the South Carolina
Department of Mental Health; the South
Carolina Department of Mental Health; and
the South Carolina Mental Health
Commission,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civil Action No. 2:17-cv-01346-RMG

--------------------------------)
SETTL&MENT
This Settlement Agreement
HH, and Protection and Advocacy

AGREEMENT

is entered into by and between Plaintiffs WL, RC, MJ, CM,
for People with Disabilities,

Inc., and Defendants

Mark W.

Binkley in his official capacity as the Interim Director of the South Carolina Department of
Mental Health; the South Carolina Department

of Mental Health; and the South Carolina Mental

Health Commission.
I. INTRODUCTION
A. Plaintiffs brought this action in May 2017 to require Defendants
integration mandates of the Americans
Rehabilitation

with Disabilities Act ("ADA") and Section 504 of the

Act ("Section 504") and provide their services, programs,

most integrated setting appropriate

to comply with the

and activities in the

to the needs of persons with mental illness in South Carolina.

B. Defendants have denied, and continue to deny, the allegations in Plaintiffs'
Complaint, and further deny that they have violated Plaintiffs' legal rights in any way. Nothing
in this Settlemerit Agreement is, or shall be construed as, an admission of liability by Defendants
or of the validity of any factual or legal claim made against them by Plaintiffs.
C. Plaintiffs and Defendants agree that it is in their mutual interests to amicably resolve
this matter and avoid the expense, risks, delays, and uncertainties of a trial and any appeals that
might follow such a trial. Accordingly, Plaintiffs and Defendants have agreed to enter into this
Settlement Agreement.
D. No person or entity is intended to be a third-party beneficiary of the provisions of this
Settlement Agreement for purposes of any other civil, criminal, or administrative action, and
accordingly, no person or entity not a party to this Agreement may assert any claim or right as a
beneficiary under this Settlement Agreement in any separate action. This Settlement Agreement
is not intended to impair or expand the right of any person or organization to seek relief against
the State or their officials, employees, or agents.
E. The Court has jurisdiction over this action pursuant to 28 U.S.C. §§ 1331 and 1343
(a) (3) and (4). Venue is proper in this district pursuant to 28 U.S.C. § 1391(b).
F. Title II ofthe ADA, 42 U.S.c. § 12101, and implementing regulations at 28 C.F.R.
Part 35, and Section 504, 29 U.S.C. § 794, and implementing regulations at 45 C.F.R. Part 84,
require, among other obligations, that, to the extent a public entity offers services to qualified
individuals with disabilities, such services shall be provided in the most integrated setting
appropriate to meet the needs of such qualified individuals with disabilities. Accordingly, in
implementing this Settlement Agreement, Plaintiffs and Defendants intend that the principle of
self-determination be respected and, consistent with each patient's wishes, that the goals of
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community integration, appropriate planning, and providing services to avoid unnecessary
institutionalization be pursued as reasonable, appropriate and consistent with this agreement.
II. DEFINITIONS
The following tenns, when used in this Settlement Agreement, shall have the meanings
set forth in this Section.
A. "Agreement" or "Settlement Agreement" means this Agreement, together with all
exhibits, schedules, or other documents attached hereto and any other mutually agreed upon
written amendments or modifications.
B. "Assertive Community Treatment" ("ACT") means an evidence-based practice that
provides a comprehensive approach to service delivery for people with serious mental illness
using a multidisciplinary team that should consist of at least a psychiatrist, nurse, and two case
managers. ACT is characterized by (1) low client-to-staff ratios; (2) providing services in the
community rather than in the office; (3) shared caseloads among team members; (4) 24-hour
staff availability; (5) direct provision of all services by the team (rather than referring consumers
to other agencies); and (6) time-unlimited services. A program must meet the Dartmouth
Assertive Community Treatment Scale ("DACTS") fidelity criteria to be designated as an ACT
program.
C. "Behavioral Health Task Force" means the task force convened by the South
Carolina Institute of Medicine and Public Health.
D. "Community Crisis Response and Intervention" ("CCRl") refers to the newly
developed program resulting from a partnership between the Department of Mental Health and
the South Carolina Department of Health and Human Services which will provide adults and
children with clinical screening either in person at the location of crisis, in person at a CMHC
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clinic, or telephonically,

in order to de-escalate the crisis and provide linkage to appropriate

treatment and other resources.
E. "Commission"

means the South Carolina Mental Health Commission,

governing body of the Department of Mental Health and has jurisdiction

which is the

over the state's public

mental health system.
F. "Community

Residential Care Facility" ("CRCF")

definition of "Community
seq. ("Standards

Residential Care Facility" found in S.C. Code. Regs. 61-84, § 101 et

for Licensing Community

G. "Community

is a facility which meets the

Residential

Care Facilities").

Mental Health Center" ("CMHC")

means one of the regional, county-

level community mental health centers operated by SCDMH.
H. "Defendants"
ofSCDMH;

means Mark W. Binkley, in his official capacity as the Interim Director

SCDMH; and the South Carolina Mental Health Commission.

1. "Department

of Mental Health" ("SCDMH")

means the South Carolina Department of

Mental Health.
J. "Dialectical

Behavior Therapy" ("DBT") is an evidence-based

cognitive behavioral

treatment protocol developed by Dr. Marsha Linehan.
K. "G. Werber Bryan Psychiatric Hospital" ("BPH") is a state-licensed
hospital located at 220 Faison Drive, Columbia,

psychiatric

South Carolina, 29203 and operated by

Defendants.
L. "Intensive Community
multidisciplinary,

Treatment"

("ICT") services are assertive, holistic,

integrated, direct service community

treatment models which may, but do not

necessarily, satisfy the DACTS fidelity scale criteria.
M. "Olmstead Plan" means a document created by and, as necessary, periodically
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revised by Defendants that identifies actions and policies needed to avoid the unnecessary
institutionalization
implementing

of people with mental illness and establishes reasonable

time frames for

such actions and policies.

N. "Optional State Supplementation"
Supplementation

("OSS") means the Optional State

program administered by the South Carolina Department

of Health and Human

Services under S.C. Code Regs. § 126-91 0 et seq.
O. "Plaintiffs"

means WL, RC, MJ, CM, HH and Protection and Advocacy for People

with Disabilities, Inc.
P. "Peer Support" or "Peer Support Services" means services that link people who have
been successful in the recovery process to those experiencing
support workers to use shared understanding,

similar situations, allowing peer

respect, and mutual empowerment

to help people

become and stay engaged in the recovery process and reduce the likelihood of relapse, while
extending the reach of treatment beyond the clinical setting into the everyday environment
those seeking a successful,
Q. "Protection

of

sustained recovery process.

and Advocacy for People with Disabilities,

statewide, nonprofit advocacy organization

Inc." ("P&A") refers to the

that has been designated to serve as the federally

mandated Protection and Advocacy System for South Carolina. S.C. Code Ann. § 43-33-310 to
43-33-400 (1976 & Supp. 2013); 42 U.S.C. §§ 10801-10807.
R. "Report" means a written report from any of the Defendants
which is made public as part of the Commission
S. ''Telepsychiatry''

or "Telehealth"

to the Commission

and

minutes.

refer to the provision of psychiatric or other health

services, where the patient is at a location remote from the consulting provider, over a secure
video connection.
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III. OBLIGATIONS OF THE PARTIES
A. OLMSTEAD PLAN
1. Within 90 days of the effective date of this Agreement, SCDMH will develop
a draft "Olmstead Plan" that identifies any actions that need to be taken and policies that need to
be created or revised to avoid the unnecessary institutionalization of people with mental illness
and establishes reasonable time frames for implementing such actions and policies.
2. SCDMH agrees to provide P&A with a copy of the draft Olmstead Plan so
that P&A can review and provide comments on the draft. IfP&A chooses to provide comments
on the draft Olmstead plan, it will do so within 30 days of receipt of the draft Olmstead plan
from Defendants. SCDMH agrees to consider in good faith all comments and suggestions
provided by P&A about the draft Olmstead Plan. Nothing is this section prevents SCDMH from
seeking comments and suggestions about the draft Olmstead Plan from persons and entities other
than P&A as SCDMH deems appropriate.
3. Within 120 days of the effective date of this Agreement, SCDMH shall
issue a final Olmstead Plan. IfP&A chooses to submit comments on the draft Olmstead Plan,
SCDMH shall issue a final Olmstead Plan within 120 days ofreceipt of P&A's comments.
4. Defendants agree to make good faith efforts to implement their Olmstead
Plan, including, but not limited to:
a. continuously and objectively assessing the need for community mental
health services in order to avoid unnecessary institutionalization;
b. supporting requests for additional state appropriations for integrated
community treatment and support services; and
c. periodically reviewing BPH policies and practices to assure that, to
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the extent as reasonable, appropriate and consistent with this
agreement,

appropriate services are provided and timely discharges

occur.

Olmstead Plan will

5. Plaintiffs and Defendants agree that Defendants'
necessarily be revised from time to time as circumstances

warrant.

Nothing in this Agreement

shall prevent Defendants from revising their Olmstead Plan as Defendants

deem appropriate.

Defendants agree that, prior to revising their Olmstead Plan, they will provide P&A, and other
stakeholder organizations

the opportunity

to comment on any proposed revisions. Defendants

will solicit public comments via po stings on the SCDMH website.

Defendants

agree to

consider in good faith any comments received concerning any proposed revisions to the

Olmstead Plan.
B. POLICIES. PROCEDURES. AND PROGRAMS AT BPH
1. SCDMH Transition Specialists
a.

Defendants

agree that the SCDMH CMHC Hospital Liaison system

will be replaced with a team of Transition

Specialists operating under

the Division of Medical Affairs. The Transition

Specialists will assist

hospital patients who are ready for discharge to transfer to the
community

expeditiously,

effectively,

The

specialists

will work to identify appropriate,

residential

settings and other necessary supports and services for

patients while considering the patients'
patients'
b.

and appropriately.

available community

treatment goals and the

individual preferences.

The Transition

Specialists Team will consist of seven Masters-level
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mental health professionals (e.g., clinicians or social workers) and a
Program Coordinator. They will be credentialed in the CMHC system
and the Division of Inpatient Services system to facilitate their
activities in multiple arenas. Assignment of specialists to BPH and
Patrick Harris Hospital will be determined by the number of patients in
each facility and will be responsive to changing patient census to
ensure timely discharges to the community.
c.

SCDMH will begin to recruit for the Transition Program in February
2019 with an April 2019 target date for implementation, contingent
upon successful recruitment and retention.

2. BPH Dischaq:e Initiative Program
a. Within 60 days of the effective date of this Agreement, SCDMH will
implement a Discharge Initiative Program. This Program is designed
to facilitate a patient's transition back to the community by teaching or
reinforcing independent living skills, including concepts such as
budgeting, paying bills, housekeeping skills, accessing transportation,
accessing education, and grocery shopping for meal preparation. While
BPH patients will be encouraged to participate in the Discharge
Initiative Program, SCDMH will not make participation in or
completion of the Program a condition of any patient's discharge to
the community.
3.

Dialectical Behayioral Therapy IDBT)
a. Defendants agree that, as part of its initial and periodic ongoing
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assessments ofBPH patients, BPH staff will seek to identify those
patients who will benefit from DBT skills, and, where clinically
appropriate, will include the provision of skills training in the
Treatment Plan for such patients.
4.

Policies and Procedures
a. Policies and procedures at BPH are reviewed at a minimum every two
years and more frequently when necessary. BPH will continue its
practice of ensuring a comprehensive review of BPH policies and
procedures at least every two years, to assure that such policies and
procedures are consistent with the commitment to transition BPH
patients to the community when it is clinically appropriate to do so and
to provide services in the most integrated setting appropriate. BPH
further agrees to revise specific policies as required by this agreement
and in the timeframes set forth in this agreement.
b. This review of BPH policies and procedures will include, the
following:
1.

Discharge Planning and Procedures (PC 23);

11.

Patient Discharge Process; Nursing Standards and Operational
Procedure Number 6;

111.

Patient Transfers (Unit to Unit and Community) (PC 11);

IV.

Transition of Care Record (PC 41);

v.

Discharge of SCDMH Inpatients to Tertiary Hospitals (PC
31);
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vi.

Patients Paid Work Program (PC RI I);

Vll.

Placement of DIS Patients in the Academic Program (PC
3); and

viii.

Therapeutic Passes (LD 20).

c. SCDMH agrees that it will review and consider in good faith any
comments and suggestions about, or proposed revisions to, BPH
policies and procedures submitted by P&A at any time.
S.

Continual Improyement of Current Practices
a. SCDMH believes that discharge planning begins at admission and will
continue to maintain and support that practice. Upon admission of a
patient, the Treatment Team staff will assess the patient to determine
what community services are needed for a timely discharge to occur.
Additional assessments will continue to occur, as appropriate, as part
of the ongoing discharge planning process.
b. Whenever a BPH patient is discharged to the community, SCDMH
agrees that, to the extent practicable, the community services required
by the patient will be offered upon discharge, and begin within seven
days of discharge if accepted by the patient. In addition, SCDMH will
ensure that an appointment is offered within seven days at the patient's
local CMHC in order to begin implementation of the communitybased treatment and services needed.
c. Once the Transition Specialist Program referenced in Section IILB.I,
above, is fully implemented, Transition Specialists will be integrated
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into the discharge planning process, including but not 1imited to:
1.

treatment team participation;

11.

identifying options for community housing and mental health
services based on patient needs and preferences;

111.

collaborating with care coordination to acquire personal items
for independent living;

lV.

accessing video technologies to facilitate transition to a
community provider; and

v.

maintaining a statewide resource database of residential
resources and community treatment providers/services.

d.

Upon request by any member of a BPH patient's Treatment team, the
Team will meet to evaluate a patient's progress and potential
readiness for discharge regardless of the time for the next scheduled
Treatment Team meeting. A patient may also request a Treatment
Team meeting be scheduled within a reasonable time to evaluate
progress and readiness for discharge.

e.

SCDMH will continue to ensure that all BPH patients receive
medicallynecessaryservices, including, subsequent to their discharge,
the offering of those medically necessary treatment and support
services provided by its CMHCs, in an equitable manner.

f.

SCDMH staff have been receiving, and will continue to receive, job
related training on a regular basis. When pertinent to their job duties,
training will include topics such as the array of community services
available in South Carolina, how people with serious mental illness
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benefit from such services, and other issues of importance related to
transitioning BPH Patients to integrated community services and
programs. SCDMH agrees to consult in good faith with P&A
regarding training topics and, as appropriate, involve P&A in creating
and providing trainings and other educational materials for staff.
C. COMMUNITY SERVICES

1. SCDMH is committed to providing treatment services to people with serious
mental illness in the most integrated setting which is appropriate for each person as reasonable
and consistent with this agreement. In furtherance of that commitment, and as part of its efforts
to implement the elements of the Olmstead Plan being developed pursuant to this Agreement,
SCDMH agrees to continue andlor undertake the following actions:
a.

Community Crisis Response and Intervention ("CCRI"). As of March
2018, SCDMH has hired three of four Regional Supervisors, posted
75% of clinical positions, and procured a 2417 crisis telephone line and
answering service. The goal ofSCDMH is to establish statewide
CCRI after-hours response coverage by September 2019. SCDMH
will also work with DHHS to enable clinical assessments of persons
experiencing a mental health crisis to be performed via telehealth,
thereby significantly reducing the time of clinical response.

b. Crisis Stabilization Programs. SCDMH agrees that crisis stabilization
is an important element of keeping people with mental illness in
integrated community settings. Crisis stabilization models have been
established in Charleston/Dorchester and Spartanburg, and SCDMH
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has actively been meeting with stakeholders across the state to develop
partnerships and evaluate community needs. SCDMH understands
that there is no "one size fits all" model for crisis stabilization. Further,
funding for such programs requires community partnerships to acquire
space, resources, and involvement necessary for the success of the
crisis stabilization unit. SCDMH agrees to continue its efforts to
expand crisis stabilization efforts regionally across the state and will
supplement these efforts with CCRl and 2417 crisis response via
telephone and answering service. ,
c. Intensive Community Treatment (lCT) Teams. SCDMH has provided
funding to every CMHC to establish lCT Teams and provide rCT
services statewide by December 31, 2019. Recognizing that recruiting
and retaining qualified staff, and other factors, are beyond SCDMH
control, especially well into the future, SCDMH agrees to work in
good faith to reduce the staff-to-patient ratio of rCT Teams when
necessary to meet each participating patient's needs. Each patient will
be offered rCT services at least once per week, and more frequently if
needed.
1.

Existing ACT programs in South Carolina are funded by
specific grants rather than budget appropriation, which limits
SCDMH's ability to expand those existing programs. Despite
those limitations, however, where possible, SCDMH will
make good faith efforts to pursue grants, budget
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appropriations, or other potential sources of funding to
develop and support ACT programs and services in South
Carolina. To the extent that entities provide ACT services in
South Carolina, SCDMH will continue to work with those
providers to facilitate access to those services on behalf of
SCDMH patients.
11.

SCDMH will continue to evaluate outcome measures of the
ICT Teams to determine additional needs statewide and will
report those outcome measures to the Commission on a
regular basis. SCMDH will in good faith consider feedback
and suggestions from P&A and other stakeholders as to those
outcome measures and the ICT programs.

d. Community Housing. SCDMH will commit funding as available to
increase Community Housing by 30 to 40 beds per year via the
development of supported housing for a period of five years. SCDMH
will continue to seek additional appropriations annually to increase its
funding of rental assistance. SCDMH will on a regular basis evaluate
the statewide need for supported housing and other housing-related
assistance and report its findings to the Commission. SCDMH will in
good faith consider feedback and suggestions from P&A and other
stakeholders as to the need for additional housing units and other
housing-related assistance.

14

e. Peer Support Services. SCDMH will maintain access to Peer Support
Services in the community at current levels and make good faith
efforts to increase the amount of Peer Support Services provided
statewide. SCDMH agrees to consult in good faith with P&A and other
stakeholders, as appropriate, to identify possible actions that could be
taken to increase the amount of Peer Support Services on a statewide
basis.
f.

SCDMH Evaluation of Community Services. In addition to and
consistent with the actions described in Section III.C. of the
Agreement, SCDMH will continue to utilize its Quality Management
staff to evaluate the amount and quality ofCMHC services on a
regular basis and report these findings to the Commission at least
annually. Further, tracking for the newly implemented Level of Care
protocol will be instituted by December 31, 2019. SCDMH will
continue to report trends in community mental health services to the
Commission, with an explanation of the basis for any variance, at least
annually.

2.

Behavioral Health Task Force Recommendations
a. Plaintiffs and Defendants agree that the recommendations made by the
Behavioral Health Task Force identify goals and do not establish a
standard of care for mental health services in South Carolina.
SCDMH agrees, however, dependent on available funding, to work in
good faith to implement the following measures:
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1.

SCDMH will determine the benefits and cost of expanding
increased operating hours at its CMHC sites around the state,
including creating pilot programs in at least two CMHCs to
study the benefits of expanding operating hours. SCDMH
currently captures "show" and "no show" monitoring data.
Therefore, SCDMH would compare the "show/no show" rate
of the expanded hours for three months at two CMHC pilot
programs to analyze the benefits of expanding operating
hours. SCDMH will monitor use and costs for three months.

ii. SCDMH will work to establish mobile crisis units statewide
pursuant to the CCRI initiative discussed in Section IILC.l.a
above.
iii. SCDMH will work to increase the number of supported
housing units as discussed in Section m.C.1.d above.
iV.SCDMH will work to increase the amount of rental assistance
funding and other housing-related assistance.
b. SCDMH agrees to meet with P&A and discuss in good faith the issue
of establishing small-population, supervised inpatient settings located
around the state so as to reduce reliance on large, centralized
institutional settings.
3.

Joint Efforts by SCDMH and Protection & Advocacy
a. SCDMH and P&A will communicate on a regular basis to identify and
discuss areas of common interest where they can and will work
16

cooperatively to improve the mental health services system in South
Carolina. SCDMH and P&A acknowledge that such areas of common
interest include, but are not limited to:
1.

seeking changes to the Medicaid State Plan such that
coverage of ICT services and ACT services, be added to
and included as part of the Medicaid State Plan;

11.

seeking changes to the Medicaid State Plan so that Peer
Support Services provided by private providers is eligible
for Medicaid reimbursement; and

111.

seeking the expansion of the Optional State Supplement
program beyond individuals living in CRCFs so as to
assist SCDMH patients with rental subsidies and to
increase SCDMH patient access to supported and
independent housing.

b.

In furtherance of efforts by SCDMH, P&A, and other stakeholders to
improve the mental health services delivery system, SCDMH agrees to
share, to the extent permitted by law, reports, data, draft policies, and
other relevant documents with P&A and other stakeholders and will
seek and receive comment and feedback on proposed policies and
practices from P&A and other stakeholders on a regular basis.

D. INDIVIDUAL PLAINTIFFS
1. Treatment teams at SCDMH psychiatric hospitals meet every 28 days and
more frequently as needed. For each individual Plaintiff hospitalized at BPH or other SCDMH
psychiatric hospital. SCDMH agrees that at the next scheduled meeting of the patient's
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Treatment Team following the effective date of this Agreement, the Treatment Team shall
review all medications and services being provided to the individual Plaintiff and discuss
whether and to what extent revisions to the individual Plaintiff's treatment plan should be made
to ensure that the individual Plaintiff is receiving services in the most integrated setting
appropriate and can be discharged as soon as it is clinically appropriate to do so. The individual
Plaintiff involved shall be present at the Treatment Team meeting unless the individual Plaintiff
voluntarily declines to attend or the Medical Director ofBPH or other SCDMH psychiatric
hospital, determines and states in writing that it is clinically inappropriate for the individual
Plaintiff to be present, including the reasons for that determination. SCDMH shall provide P&A
reasonable advance notice of each individual Plaintiff's Treatment Team meeting, and a
representative ofP&A shall be permitted to attend the Treatment Team meeting with the consent
of the individual Plaintiff involved.
2.

For each individual Plaintiff who was discharged from BPH during the

course of the litigation and who is currently receiving SCDMH community services, the
Department agrees to convene a meeting, no later than 30 days after the effective date of this
Agreement, of the patient's treatment team and the CMHC's clinical director. Core members of
the patient's treatment team who shall attend will include, but not be limited to, the psychiatrist,
therapist and nurse. The purpose of the meeting shall be to review all services being provided to
the individual Plaintiff and to discuss whether and to what extent other services may be
appropriate so that the individual Plaintiff can continue to live in the community. The individual
Plaintiff shall be present at the meeting unless the individual Plaintiff voluntarily declines to
attend. With the consent of the individual Plaintiff, a family member or other person identified
by the individual Plaintiff shall be invited to and permitted to attend the meeting. SCDMH shall
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provide P&A reasonable advance notice of each individual Plaintiff's meeting, and a
representative ofP&A shall be permitted to attend the meeting with the consent of the individual
Plaintiff involved.

IV. IMPLEMENTATIQN OF AGREEMENT
A.

Plaintiffs and Defendants agree that this Agreement is contingent upon and

subject to the approval of the Commission. Defendants agree to make good faith efforts to
obtain the approval of the Commission as soon as possible after the Agreement is signed by
counsel for Plaintiffs and Defendants.
B.

The effective date of this Agreement shall be the date on which it is approved by

the Commission.
C.

Once this Agreement is signed by counsel for Plaintiffs and Defendants, counsel

shall work cooperatively and in good faith to draft a joint statement announcing the amicable
resolution of the litigation. Counsel will work diligently so that the agreed-upon draft of the
joint statement can be submitted by Defendants to the Commission as soon as possible after the
Agreement is signed. Plaintiffs and Defendants agree that the final version of the joint statement
must be approved by the Commission before it is released and disseminated.
D.

Within five days of the effective date of this Agreement, Plaintiffs and Defendants

agree to file a Stipulation of Dismissal pursuant to Rule 41(a)(1)(A)(ii) dismissing this action with
prejudice. However, nothing in this agreement is intended to affect the mission and statutory
mandate of P&A to advocate for its clients and pursue redress on their behalf. Specifically, all
parties agree and stipulate that this agreement does not bar P&A from future claims or actions
regarding alleged violations of the Americans with Disabilities Act or Olmstead requirements.
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E.

Prior to the execution of this Agreement, Plaintiff AW was dismissed without

prejudice and is not a party to this agreement in any manner.
F.

This Agreement is not, nor shall it be construed to be, a Consent Decree enforceable

by the Court using its contempt powers.
O.

In the event that Plaintiffs believe that Defendants are not acting consistent with

the terms of this Agreement, Plaintiffs' counsel may set forth its objections in writing to the
Defendants.

Upon receipt of Plaintiffs' written objections, Defendants agree to meet with

Plaintiffs' counsel within 30 days to discuss the issues identified and further agree to act in good
faith in reaching a resolution of any dispute.
H.

After this Agreement has been in effect for two years, it may be terminated by

Plaintiffs or Defendants at any time for any reason upon 14 days' written notice to all parties. In
the event this Agreement is terminated, nothing in this Agreement shall prevent Plaintiffs from
asserting any legal claims they may have against Defendants, and nothing in this Agreement
shall prevent Defendants from asserting any defenses it deems appropriate in response to any
claims asserted by Plaintiffs.
I.

Plaintiffs and Defendants represent and acknowledge this Agreement is the result of

extensive, thorough, and good faith negotiations. Plaintiffs and Defendants further represent and
acknowledge that the terms of this Agreement have been voluntarily accepted, after consultation
with counsel, for the purpose of making a full and final compromise and settlement of any and all
claims and for the express purpose of precluding any further or additional claims arising out of the
allegations set forth in the Complaint and other pleadings in this matter. Plaintiffs and Defendants
represent and warrant that the person who has signed this Agreement on their behalf is duly
authorized to enter into this Agreement and to bind that Party to the terms and conditions of this
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authorized to enter into this Agreement and to bind that Party to the terms and conditions of this
Agreement.
J.

Nothing in this Agreement shall be construed as an acknowledgement, an

admission, or evidence of liability of Defendants under any federal, state, or local law, and this
Agreement may not be used as evidence of liability in this or any other civil or criminal
proceeding.
K.

This Agreement may be executed in counterparts, each of which shall be deemed an

original, and the counterparts shall together constitute one and the same agreement, notwithstanding
that any person is not a signatory to the original or the same counterpart.
L.

Plaintiffs and Defendants shall promptly notify each other of any court or

administrative challenge to this Agreement or any portion thereof, and shall defend against any
third-party challenge to the Agreement.
M.

Each party to this Agreement shall bear its own respective costs, expenses, and

attorneys' fees, as of the effective date of this agreement, with respect to this agreement, and
with respect to all claims raised in this litigation.

FOR THE PLAINTIFFS:

MARY B H FRANCO
Executive Director
Protection and Advocacy for People With Disabilities, Inc.
3710 Landmark Drive, Suite 208
Columbia, South Carolina 29204
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/k4'i"~~
~iMONS
mORNWELL

Protection and Advocacy for People With Disabilities, Inc.
3710 Landmark Drive, Suite 208
Columbia, South Carolina 29204

ARAH T. EIBLING
Nelson Mullins ruley & Scarborough,
1320 Main Street, Suite 00
Columbia, South Carol' a 9201

Bazelon Center r Mental Health
1101 15th Stre ,NW, Suite 1212
Washington, DC 20005

Executed

thisgI-:y

L

aw

ofFebruaxy

2019.
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FOR THE DEFENDANTS:

Interim Director
South Carolina Department of Mental Health
2414 Bull Street
Post Office Box 485
Columbia, South Carolina 29202

1(~~/
R. ALAN POWELL
General Counsel
South Carolina Department of Mental Health
2414 Bull Street
Post Office Box 485
Columbia, South Carolina 29202

..
ANDREW F. LINDEMANN
Lindemann, Davis & Hughes, P.A.
5 Calendar Court, Suite 202
Post Office Box 6923
Columbia, South Carolina 29260

Hughes, P.A.
urt uite 202
6923

Executed this

21 "'day

of February 2019.
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