
   

 

Adult Students with Disabilities  
Educational Rights Consent Act 

Under the Individuals with Disabilities Education Act of 2004 (IDEA), a student who 
is eligible for special education services is entitled to a free and appropriate public 
education between the ages of 3 and 21.1 At the age of 182, all parental rights 
under IDEA transfer to the student unless the student has been determined 
incompetent.3 This gives the adult student many important rights and protections 
under IDEA that the parents previously held.  

However, some students with severe disabilities may not be able to participate in 
their educational process. The IDEA provides a special rule for those students. The 
special rule says:  

• If there is a procedure under state law for deciding that a student who is 
over age 18 lacks the ability to provide consent for educational rights and 
has not been declared incompetent, then, 

• The state must establish procedures to appoint the parent (or another 
appropriate person if the parent is not available) to represent the educational 
interests of the adult student while he or she is in school.4                                      

In 2016, South Carolina enacted the Adult Students with Disabilities Educational 
Rights Consent Act (Consent Act). This law provides procedures for complying with 
the special rule.5 This fact sheet explains the Consent Act. 

With the passage of the Consent Act, what options does a student 
have when turning 18? 
Option 1 – All rights transfer to the student  

                                                           
1 20 USC § 1412(a)(1)(A); 34 CFR § 300.101   
2 When a child turns 18, he or she becomes entitled to the legal rights and duties of an adult. 
Generally, it does not matter whether the person has a disability. At age 18, a person is considered to 
be capable of making his or her own decisions unless a court has decided that the person is 
incapacitated.  For more information on some of the legal effects of turning age 18, please see DRSC’s 
fact sheet called, “When a Child Grows Up.”   
3 20 USC §1415 (m); 34 CFR § 300.520.   
4 34 CFR § 300.520(b); see 20 USC §1415 (m)(2) 
5 S.C. Code §§ 59-33-310 to 59-33-370 
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Just like before the Consent Act became law, most students with disabilities will be 
able to act independently and consent to their own educational programming.  

Option 2 – Student makes educational decisions with support and assistance 
(supported decision making)  
The Consent Act notes that the student has the right to have an adult of his or her 
choice support the student in making education decisions. Supported decision 
making is simply an informal way to seek advice and assistance when making a 
decision—like asking friends and family what they think about a course of action. 
More information on Supported Decision Making can be found at: 
http://scsupporteddecisionmaking.org/ . 

Option 3 – Delegation of rights using a power of attorney 
A student with the capacity to do so may also sign a power of attorney and 
delegate his or her rights to an agent (such as a parent). The SC Department of 
Education has a special form for appointing an agent to make educational 
decisions: Delegation of Rights to Make Educational Decisions. Contact your school 
district for a copy. Students may use that form or other power of attorney for 
education.  

Option 4 - Certification of an educational representative  
A student who is unable to communicate wishes, interests, or preferences in 
respect to an educational program may have an educational representative certified 
to act on his or her behalf. The process is outlined in detail below. 

Option 5 – Guardianship of the student                                                                                                 
If a student is incapacitated, the parents or other appropriate person may seek 
guardianship of the adult student through the Probate Court process. The Consent 
Act does not apply if the student has a court appointed guardian.   

For more information on guardianship and alternatives to guardianship, see 
information on the website of the SC Supreme Court: 

Guardianship: frequently asked questions from a caregiver or potential guardian, 
http://www.sccourts.org/selfHelp/FAQsFromACaregiver.pdf 

Guardianship: frequently asked questions from a ward, 
http://www.sccourts.org/selfHelp/FAQsFromAWard.pdf 

Alternatives to guardianship in SC, 
http://www.sccourts.org/selfHelp/FAQsAlternativesToGuardianshipSC.pdf 

What is the process for the appointment of an educational 
representative? 
Step 1 – A medical examination 
The student first needs to have a medical examination. The examination must be 

http://scsupporteddecisionmaking.org/
http://www.sccourts.org/selfHelp/FAQsFromACaregiver.pdf
http://www.sccourts.org/selfHelp/FAQsFromAWard.pdf
http://www.sccourts.org/selfHelp/FAQsAlternativesToGuardianshipSC.pdf
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done by one of the following medical professionals:   

• Physician 

• Nurse practitioner 

• Physician’s assistant 

• Psychologist 

• Psychiatrist  

The medical professional must examine the student and certify that the student is 
incapable of communicating, with or without reasonable accommodations, the 
student’s wishes, interests, or preferences regarding his or her educational 
program. The licensed medical professional may not be an employee of the school 
district. 

Step 2 – The medical professional must certify in writing that the student 
cannot communicate 
The certification may be informal, but it must include the following information: 

• Date of the examination 

• Basis for the determination that the student is not able to communicate                   
his or her wishes 

• Whether the inability to communicate is likely to last until age 21 

A sample letter is attached to this fact sheet. 

Step 3 – Send the letter to the superintendent of the school district, or other 
designated school official 
It does not matter who mails the certification, but once the school district receives 
the certification, the district is required to notify the student in writing that (1) a 
professional has certified that he or she is incapable of communicating and (2) an 
educational representative will be designated to represent him or her. The student 
must be informed that he or she may challenge the designation of the educational 
representative. If the student challenges the certification of an educational 
representative, then the school district may not rely upon the educational 
representative for any purpose. A challenge can be made at any time. Attached to 
this fact sheet is a sample letter for student to stop the certification process. 

Who will serve as the educational representative? 
The Consent Act lists the following priorities for who is to serve as an educational 
representative:   

• Custodial parent/adult spouse  

• Adult brother or sister 



Fact sheet: Adult Students with Disabilities Educational Rights Consent Act           4 

   

• Grandparent 

• Other adult relative 

• Surrogate parent designated by the school district 

What can the educational representative do? 
The educational representative has the authority to consent to educational services 
and participate in the development of the educational program, similar to a parent’s 
role prior to a student turning 18. The representative does not have the authority to 
remove a student from educational services. The decisions made by the educational 
representative must be based upon a determination of the student’s preferences to 
the extent they can be determined. If the preferences cannot be determined, then 
the decisions must be based upon what is in the student’s best interest. 

How can the authority of an educational representative end? 
The authority of the educational representative may end as follows: 

• When the school district receives a challenge to the certification  

• When the student is no longer eligible for special education services 

• When the Probate Court issues a guardianship order which terminates the 
authority of the educational representative 

Sample Certification Letter from a Medical Professional 
[Date] 

Superintendent A. B. Jones 
School District #1 
[Street Address] 
Jolly Good, SC 

Re: [Student’s Name] 

Dear Superintendent Jones:  

I am a licensed [physician, nurse practitioner, physician’s assistant, psychologist, or 
psychiatrist]. On [insert date of examination], I examined [Student’s Name]. 
[Student’s Name] is incapable of communicating, with or without reasonable 
accommodations, [his/her] wishes, interests, or preferences regarding [his/her] 
educational program. The reason for this determination is based upon [insert 
relevant diagnosis and conditions like being non-verbal and unable to use a 
communication device due to palsy or other condition]. [Student’s name]’s inability 
to communicate is likely to last until after age twenty-one.   

Sincerely, 

[Medical Professional’s Signature] 
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Sample Letter: Challenge of Certification 
[Date] 

Superintendent A. B. Jones 
School District #1 
[Street Address] 
Jolly Good, SC 

Re: [Student’s Name] 

Dear Superintendent Jones:  

I am challenging the certification by a medical professional that I am unable to 
communicate, with or without reasonable accommodations, my wishes, interests, or 
preferences regarding my educational program. I am able to communicate my 
wishes, interests, and preferences regarding my educational program. Please do 
not use an educational representative for any purpose.   

Sincerely, 

[Student’s Signature] 

This publication provides legal information, but is not intended to be legal advice. As the law may 
change, please contact Disability Rights South Carolina for updates. Please let us know if you would 
like this information in an alternative format.  

The Protection and Advocacy System for South Carolina. This publication was made possible by 
funding, in part, by SAMHSA. These contents are solely the responsibility of the grantee and do not 
necessarily represent the official views of SAMHSA. 

Last updated: 2022 

Disability Rights South Carolina  

 1-866-275-7273  www.disabilityrightssc.org 
 1-866-232-4525   info@disabilityrightssc.org 
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